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Appellant Highway, Mehsana, Gujarat-384002

0

#t{ arRzsf-st?gr sri@gr ra mar ?it azsarr avfzrff fl aaT@ +TTT
rf@eratRtsft srrar garterur la read#mar 2z,4 f ha smr?gr h fa«a gtmar ?l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wrzaal qrglrvr3la: ­
Revision application to Government of India:

(1) ala 3qraa gt«a sf@2Ra, 1994 Rt arr saaRt aargmg tataRh gate err #t
3r-utzr a rzr re@a # siasia grew 3rear sf+a, raa, fa iarzr, zusa Pr,
atfr ifa, Ria tr rat, viatf, ef?cf: 11ooo 1 c?t- cfiT~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section ( 1) of Section-
35 ibid : -

.o -.> -.-..> [? > > +++r >v .-(n) 41a ,TT l <u T t4 T GT @ Zl 4T 4TI T 14qi.U(TT IT 3frlt" cfil{@lrt l=I" m 1critt1

sosrnza nogrn sra gr tfi, at fflcert umustr? agft mar
ozrtt Rgt#Rtqr ehair g& gt

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course

1



of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

("©") mtharzf#ftTTR!?T if fa afa a lIB1 tR mmt a f.-l 4-11°1 if" fflif ~~ lIB1" tR
3graa graRazmait mah arg fa«ft zug urvar Raffa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

('cf) 3ffi11:r \:I,q I<~ i--1 clTT -:igrar gengarfr sitst fez mr t&?sit tr s2gr sit za
urfr h g1fa srzgri, zfa # arr i:rrft=r err "fli:r:r tR ar arafa sf@2fr (i 2) 1998

mu 109 err Ranu rg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) e4trsaraa gea (srfa) Raraft, 2001 afr 9 # siafa faff&ea int-8 Rt
4fa#i i, ha s2or a 4fa 3mar fa R"i-lN, it° ;:fr;:r m?=f t 'lTI ii • l-j._c,f-31R!?T ~ 3l1fu;r 31R!?\clTT it".:it"
7fail are 35fa 3rec fin arr a1fen 3# rzr atarmar er ff ziaifa mu 35-~ if"
f.hmta- $,7mata ehrrtr-6 'i:fTc1Trf ;f.i-mm~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought td be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) [fa a 3nae ahz sziiar qn ara rt ur3ram ?tat su? 200 /- ~ 'frlGR clTT
~3TTZ \JJ'(\I tji',jtJ (cfi4-j n:F~"ff~efi" ill 1000/- clTT 1:fih:r~ <Fl"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

"ffn:rr [ea, ah4trUla !{r!l -q;cf ircrr# ct~fr +nrzntf@law k #Ra arfu;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hrt3qrar g«a sf@fr , 1944 <Fl"mu 35-~/35-~ t 3fct"Tfu :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 3Raffa qRaaaarg r4at a star ft zfta, zft r far gt«ea, art
3grad gr«ea vi tat# sf)la +aararf@law (Ree) #t if@aa 2Rrr ff0ar, iz7&rat24 tr,

a317 +a, r+tar,Paar,zarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nc1floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
,,i:~~ribed 1.:nder Rule 6 _of Central Excise(Appeal) Rules, 2001 and shall be

~;.,--~1;1-·l?-~J d agamst (one which at least should be accompanied by a fee of
Iv ,, ~ -, ;;" \ ~- ... 2
i E P'1$.' 'a ••• - /,///, eso es% ·r
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 L.ac to 50 Lac and above 50 Lac respectively in the form. of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) aR@sgr#& qrriirmgr @tar 2 at rt4r sitar fuRt mr {Iara 3rja
n f#at sr arfgu z as ah ~ta zu sf fa far udtaf aa a fu zrnfef zfra
+1rzntf@rawr#tza 3flat a€tr+al cJ?f 'Q,"91~~~~I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case m.ay
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) arr7a gen zf@fr 1970 r tis@lf@a ft r4gt -1 a siafa fafRa fag gar st
3mraaa zr per2gr rntf@fa [oft nIf@ran ah srr r@taRt ua 4f@+s6.50 t\-?r cp]' rl{ I l{ I e1 l!

gen feaz «stztr arfe
One copy of application or O.I.O. as the case m.ay be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item. of the court fee Act, 1975 as amended.

(5) a it iif@rmri Rt Rjr# at fail Rt sit sftatnaffa furmar ? RtRa
gtea, ala sarar taqiata zr1la naff@law (araffafen) fr, 1982 ff@a z
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) hr gt«a, ahstar genviarazfr =atznf@raw (fez) @ ufa zftRt htr
R a&mis (Demand) vis (Penalty) #r 10%a wararsf7arf?l zraifh, sr@lar if sr
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

kl 5nra gram cit hara eh ziaia, gR@ta?tr#r Rt air (Duty Demanded)I

( 1) is (Section) 11D h az« feuffaurn;
(2) fut ·aa +dz hffr +rf@;

(3) razhfz faith fRu 6 hazer zrf

For an. appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Com.missioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Cro'res. It m.ay be noted that the

' pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944,' Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section· 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) zzgr fazrfh f@raw eh erwt greet srerar gcen ar ave fa Iea ztai fu+
grca% 10% mat ur z# sztaaaw fa(f@a 2t aa aws#10% ·ratu Rtr aft ?t

In view of above, an appeal against this order shall lie before the Tribunal on
ym.ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute."

.
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F.No. GAPPL/COM/STP/1787/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. VBC Buildcon Private Limited, 201/1, 2"

Floor, Kensvilla, Nr. Ramosana Circle, Mehsana-Unja Highway, Mehsana - 384002

(hereinafter referred to as "the appellant") against Order-in-Original No.

113/AC/DEM/MEH/STN.B.C. Buildcon/2021-22, dated 31.03.2022 (issued on 01.04.2022),

(hereinafter referred to as "the impugned order) passed by the Assistant Commissioner,

Central GST, Division Mehsana, (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AAFCV2950CSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2016-17, it was noticed that there is

difference of value of service amounting to Rs. 8,75,674/- between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by

the appellant for the FY 2016-17. The appellant were called upon to submit clarification for

difference along with supporting documents, for 'the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V.ST/l 1A-239NBC

Buildcon/2020-21 dated 18.08.2020 demanding Service Tax amounting to Rs. 1,31,351/- for

the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

and imposition of penalties under Section 77(2), Section 77C and Section 78 of the Finance

Act. 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,31,351/- was confirmed

under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further, (i)

Penalty of Rs. 1,31,351/- was imposed on the appellant under Section 78 of the Finance Act.

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the

Finance Act, 1994; and (iii) Penalty of Rs. 200/- per day till the date of compliance or Rs.

10,000/-, whichever is higher was imposed on the appellant under Section 77(1)(c) of the

Finance Act. 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on the following grounds:

L ,,, "~;.:'.;
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F.No. GAPPL/COM/STP/1787/2022-Appeal

e The appellant were providing taxable services as well as exempted services and were .

holding Service Tax Registration· No. AAFCV2950CSD001 and regularly filed all

Service Tax Returns.

o The adjudicating authority without considering documentary evidences like Main

Contract allotted to MI/s. V. B. Chaudhary, Mehsana, Sub-Contract Agreement

between Mis. V. B. Chaudhary and appellant and the arguments put forth by the

appellant and misinterpreted the contract agreement and the invoice of appellant and

erroneously came to. conclusion that M/s. V.B. Chaudhary, was entered into the

contract dated 15.02.2017 with the appellant only for labour work in respect of

Operation & Maintenance of Pipeline and Water Supply to village covered under

Dharoi I Kheralu / Vadnagar / Visnagar groups. The adjudicating authority has held

that the appellant has provided said labour services and issued Bill No. 2 dated

03.03.2017 for labour charges of Rs. 8,75,550/-, which was not exempted service and

the appellant is liable for payment of Service Tax.

o AS per Accounting Standard-7 on Construction contracts, the revenue is supposed to

be recognize in balance sheet of service provider on the basis of percentage of

completion method. Similarly, as per Accounting Standard-29 on "Provisions,

Contingent liabilities and Contingent assets", generally recipient of services

recognizes the provision for expenses on their balance sheet date asper their estimated

calculation and pay taxes on the same which is reflected in 26AS and the methodology

of their client need not be same as that of appellant's and this may lead to the

difference in 26AS as well as appellant's revenue numbers. Therefore, business and

line of activities and as per the Accounting Standards issued by the ICAI the

comparison of 26AS is misleading and will not be comparable at any point of time.

Therefore, the methodology on the basis of which department calculated the

differential value of services is not correct and not sustainable under the law.

The appellant further submitted that the adjudicating authority has simply on the basis

of figures shown in Form 26AS / Income Tax Return filed by the appellant issued the

demand without examining the scope of service tax. In this regard the appellant relied

upon the decision of Hon'ble CESTAT Regional Bench, Allahabad in case of Mis.
Khushi Construction V/s. CGST NACIN ZTI, Kanpur in Appeal No. ST/71307/2018.

e The appellant further submitted that the adjudicating authority has failed to appreciate

the submission made by them in reply to show cause notice. The Executive Engineer,

Gujarat Water Supply & Sewerage Board (GWSSB), Mehsana, vide letter No.

ABITCIDH.JU.PA..PU.YOIDharol group/O&Ml2016 dated 29.01.2016 allotted the

5



F.No. GAPPL/COM/STP/1787/2022-ppea

work contract for Operation and Maintenance work of pipeline and water supply to

village covered under Dharol / K.heralu / Vadnagar / Visnagar groups to Mis. V.B.

Chaudhary, Mehsana. In turns, MIs. V.B. Chaudhary had sub-contracted small works

contract to appellant, for which an agreement deed dated 15.02.2017 was made

between both the party. Looking to the terms and condition of the above agreement

deed, it is crystal clear that the appellant were required to complete the work contract

of Operation & Maintenance of Pipe Line and Water Supply by bringing out the

required machinery and required goods. Further, it is elem· that if the appellant failed

to complete the work within specified time frame as per the direction of GWSSB than

in such case the appellant would liable to face the consequences. Thus, it is clear that

the appellant has provided the service of work contract for Operation & Maintenance

to main contractor and not the service of providing labour supply services as the

adjudicating authority held in the impugned order.

o In view of the above, the demand of service tax is not sustainable on merit as well as

on limitation, therefore, question of payment of interest and imposition of penalties

under various section does not arise.

o The appellant further submitted that without prejudice to above submission for sake of

argument accepting without admitting that the appellant have provided labour supply

services. than in such case the adjudicating authority has failed to grant cum tax benefit

to the appellant. It is facts on record that the appellant have received total amount of

Rs. 8,75,550/- from M/s. V.B. Chaudhary, Mehsana, it not the case of department that

the appellant have collected the service tax but not paid. No separate service tax

received by the appellant, therefore, the said amount is gross receipt including the

service tax, if any applicable. However, the adjudicating authority has confirmed the

demand of service tax ori the gross amount, without extending benefit of cum tax

value.

4. Personal hearing in the case was held on 15.03.2023. Shri Naresh Satwani, Consultant,

appeared on behalf of the appellant for personal hearing. He submitted a written submission

during hearing. He reiterated submissions made in appeal memorandum. ·

4.1 The appellant, in their additional written submission produced during the course of

personal hearing, inter alia, re-iterated the submission made in the appeal memorandum. The

appellant submitted copy of letter No. AB/TC/DH.JU.PA.PU.YO/Dharol group/O&M/

161/2016 dated 29.01.2016 issued by the Executive Engineer, Gujarat Water Supply &

Sewerage Board (GWSSB), Mehsana, allotting the work contract for Operation and

0

0
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Maintenance work of pipeline and water supply to village covered under Dharol / Kheralu /

Vadnagar / Visnagar groups to Mis. V.B. Chaudhary, Mehsana and copy of an agreement

deed dated 15.02.2017 made between Mis. V.B. Chaudhary and the appellant.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2016-17.

6. It is observed that the main contention of the appellant.is that they have provided work

contract services to Gujarat Water Supply & Sewerage Board (GWSSB), Mehsana as sub­

contractor of M/s. V. B. Chaudhary, Mehsana and the service provided by them were

exempted from service tax as per Sr. No. 12(e) read with Sr. No. 29(h) of the Notification No.

25/2012-ST dated 20.06.2012.

7. I find that the adjudicating authority had confirmed the demand of service tax

observing that MIs. V.B. Chaudhary has entered into the contract dated 15.02.2017 with the

appellant only for labour work in respect of Operation & Maintenance of Pipeline and Water

Supply and the appellant has provided said labour services, which was not exempted service

and the appellant is liable for payment of Service Tax. The adjudicating authority has, while

. confirming the demand of service tax, held as under:

"21. In this regard, the assessee has contended that they have regularlyfled ST-3

returns and paid Service Tax on maintenance and·repairing services provided to

GETCO; that they have received Works Contractfor water supply Maintenance and

Repairing works from Gujarat Water Supply and Drainage Board, Mehsana. The said

works contracts awarded to Sri Vaghajibhai Babubhai Chaudhary as a sub-contract

for O&M with compressive repairing & maintenance ofwater pumping station and

public utility; that they have submitted the copy of!TR with Balance Sheet, Form

264, Copy ofMain Contract awarded by Gujarat Water Supply and Drainage Board,

Mehsana to Mis. V.B. Chaudhary, Copy ofContract awarded by MIs. V.B. Chaudhary

to them and Copy ofBill No. 02 dated 03.03.2017 issued to Mis. V.B. Chaudhary.

22. I have perused the copy ofITR with Balance Sheet, Form 264S, Copy ofMain

Contract awarded by Gujarat Water Supply and Drainage Board, Mehsana to Mis.
V.B. Chaudhary, Copy of Contract awarded by Mis. V.B. Chaudhary to them and

Copy ofBill No. 02 dated O 1. 03.2017 issued to MIs. V.B. Chaudhary and Ifind that

7



F.No. GAPPL/COM/STP/1787/2022-Appeal

the Gujarat Water Supply and Drainage Board, Mehsana has awarded the Works

Contract dated 29.01.2016 for Operation & Maintenance of Pipeline and Water

Supply to Village covered under Dharoi/Kheralu/Vadnagar/isnagar groups to Ms.

V. B. Chaudhary.

22.1 Ifurtherfnd that, Mis. V.B. Chaudhary, was entered into the contract dated

15. 02.2017 with the assessee only for labour work in respect of Operation &&

Maintenance of Pipeline and Water Supply to Village. covered under

Dharoi/Kheralu/Vadnagar/Visnagar groups. Accordingly, during FY 2016-17, the

assessee has provided said labour services and issued Bill No. 02 dated 03. 03.2017

for labour charges ofRs. 8,75,550-forfollowing works to Mis. V.B. Chaudhary, as

clearly revealedfrom the copy ofsaid bill submitted by them:

1.
2.
3.
4.
5.
6.
7.
8.
9.

Clearing ofhead works campus at Vadnagar Sub Head Works;
Clearing ofhead works campus at Gunja Sub Head Works;
Clearing ofhead works campus at Kadarpur Sub Head Works;
Clearing ofhead works campus at Kothasana Sub Head Works;
Clearing ofhead works campus at Valam Sub Head Works;
Clearing ofoverhead Tank at Vadnagar Sub Head Works;
Clearing ofoverhead Tank at Vadnagar Sub Head Works;
Clearing ofoverhead Tank at Gunja-Sub Head Works;
Dewatering.

0

22.2 Thus, the assessee has awarded the labour contract for Operation &&

Maintenance of Pipeline and Water Supply without supply of materials and

accordingly, they issued billfor only labour charges to Allis. V.B. Chaudhary. Hence,

the services provided by the assessee cannot be construed as "Works Contract

Services"."

8. I find that in the SCN in question, the demand has been raised for the period FY 2016­

17 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, thesame cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

8
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3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee.. ,

8.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax, specifically when the appellant was

registered with Service Tax department and had filed ST-3 Returns regularly.

9. For ease of reference, I hereby produce the relevant abstract of the Notification

No. 25/2012-ST dated 20.06.2012 as amended, which reads as under:

0

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (I) of

section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

II, Section 3, Sub-section (i) vide number G.SR. 210 (E), dated the 17th

March, 2012, the Central Government, being satisfied that it is necessary in

the public interest so to do, hereby exempts thefollowing taxable services from

the whole ofthe service tax leviable thereon under section 66B ofthe said Act,

namely:­

] ...
2 .
12. Services provided to the Government, a local authority or a governmental

authority by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) [a civil structure or any other original works meant predominantlyfor use

other thanfor commerce, industry, or any other business or profession];

omitted by Notification No. 6/2015-ST dated OJ. 03.2015 w.e..f 01.04.2015

9



F.No. GAPPL/COM/STP/ 1787/2022-Appeal

(b) a historical monument, archaeological site or remains ofnational importance,

archaeological excavation, or antiquity

specified under the Ancient Monuments andArchaeological Sites and Remains

Act, 1958 (24 of1958);

(c) [a structure meantpredominantlyfor use as () an educational, (ii) a clinical,

or (iii) an art or cultural establishment;] omitted byNotification No. 6/2015-

ST dated 01.03.2015 w.e.f. 01.04.2015

(d) canal, dam or other irrigation works;

(e) pipeline, conduit orplantfor (i) water supply (ii) water treatment, or (iii)
sewerage treatment or disposal; or
(I) ........

29.Services by thefollowingpersons in respective capacities ­

(a)

(b)

(h)sub-contractor providing services by way of works contract to another
contractorproviding works contract services which are exempt;"

9.1 On verification of the various documents provided by the appellant, viz. letter No.

AB/TC/DH.JU.PA.PU.YO/Dharol group/O&M/161/2016 dated 29.01.2016 issued by the·

Executive Engineer, Gujarat Water Supply & Sewerage Board (GWSSB), Mehsana, allotting

the work contract for Operation and Maintenance work of pipeline and water supply to village

covered under Dharol / Kheralu / Vadnagar / Visnagar groups to M/s. V.B. Chaudhary,

Mehsana and copy of an agreement deed dated 15.02.2017 made between Mis. V.B.

Chaudhary and the appellant, I find that the appellant had provided services related to

Operation and Maintenance work of pipeline and water supply to GWSSB (a governmental
organization), as a sub-contractor.

9.2 I also find that in the impugned order, while confirming the demand of Service Tax,

the adjudicating authority has referred the contract dated 15.02.2017 between MIs. V.B.

Chaudhary and the appellant and came to conclusion that the appellant were awarded the

contract only for labour work in respect of Operation & Maintenance of Pipeline and Water

Supply. However, the adjudicating authority appears to have ignored the Condition No. 1

mentioned therein, under which it is explicitly mentioned that the work of the aforesaid tender

is required to be complete by the appellant by providing / by utilizing miscellaneous goods
and machinery.
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I also find that 'works contract' as defined under Section 65B(54) of the Finance Act,

0

0

1994 also includes any contract for maintenance of moveable and immovable property. It is

not disputed that the contract awarded by the GWSSB to Mis. V.B. Chaudhary was for

"Operation & Maintenance of Pipeline and Water Supply" and part of the said contract was

awarded by Mis. V.B. Chaudhary to the appellant. Thus, the appellant have also provided

works contract service. It is also observed that the invoice issued by the appellant was as per

the schedule given under the agreement I contract dated 15.02.2017 between Mis. V.B.
. .

Chaudhary and the appellant and the invoice issued by the appellant no where suggested that

the appellant provided only labour service as contended by the adjudicating authority. The

definition of the "Work Contract" as per Section 65B(54) of the Finance Act, 1994 reads as
under:

"Section 65B(54) "works contract" means a contract wherein transfer ofproperty in

goods involved in the execution ofsuch contract is leviable to tax as sale ofgoods and

such contract isfor the purpose ofcarrying out-construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation, alteration ofany

movable or immovable property orfor carrying out any other similar activity or apart
thereofin relation to such property."

9.4 As per Sr. No. 12(e) of the Notification No. 25/2012-ST dated 20.06.2012, the

services provided to the Government by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation, or alteration of pipeline,

conduit or plant for water supply were exempted from Service Tax. Further, as per Sr. No.

29(h) of the Notification No. 25/2012-ST dated 20.06.2012, services provided by sub­

contractor by way of works contract to another contractor providing works contract services

which are exempt were exempted from Service Tax. Thus, I am of the considered view that

the services provided by the appellant were exempted as per Sr. No. 12(e) read with Sr. No.

29(h) of the Notification No. 25/2012-ST dated 20.06.2012.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of services provided by the appellant to Mis.

V.B. Chaudhari during the FY 2016-17, is not legal and proper and deserves to be set aside.

Since the demand of service tax is not sustainable on merits, there does not arise any question

of charging interest or imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant.
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The appeal filed by the appeliant stands disposed of in above termoLs. ~ __
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Akhilesh Kumar) 6'
Commissioner (Appeals)

Attested

&(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. VBC Buildcon Private Limited,

201/1,2" Foor, Kensvilla,

Nr. Ramosana Circle,

Mehsana-Unja Highway,

Mehsana -3 84002

The Assistant Commissioner,

CGST, Division Mehsana.

Date: 17.05.2023·

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Gandhinagar

3) The Assistant Commissioner, CGST, Division Mehsana

4) The Assistant Commissioner (HQ System), CGST, Gandhinagar

(for uploading the OIA)

6) PA file
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