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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
O application, as the one may be against such order, to the appropriate authority in the
following way. '

LT GBI BT T e -
Revision application to Government of India:

(1) H=ia IcTed o Aeaad, 1994 Y &I 3Tqa F19 a1y T HTHET & X F TAH g1 hl
SULITYT F T Tegen b Sievie GIIeTvr SAaee STefler Ji=re, AT YA, ENEEICEAEICEERIHA
et wfrer, s A s, wae A, 7€ fReed 110001 # ST =R -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - ' '
(=) ﬁmﬁaﬁ%mﬁﬁwﬁaﬁwaﬁﬁ%ﬁwmm;ﬁwﬁ F a7 el
TUSTIR & gAY AVEHIT & | o Shay gU @ H, 7 Rt SUSRT a7 TR & w1y o el e |
RN CUL AL ¥ g1 wTet Y iRt F SR g% gl
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. In case of any loss of goods where the loss occur in transit from a factory to a
chouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

(@) T 3 arex Rt g A ke § Satfe wrer o¢ a7 A % Rt § SudnT gen 5y 9w
IeTE Qe ¥ e F wrHe F ST 9Tea ¥ g} et g ar sk # faifia g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(M) T Y T AT TR TR ST & aree (AT AT e ) Frata G war are g

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(@) 3T SouTed T SEUTE ok S AT F (o7 ST SgET H¥T A v S § AT Y SAreer S 7W
oy e AT 3 qaria® A, e % g O A7 a6y X A7 arg A 6w et (7 2) 1998
TCr 109 gT s vy T gn . ' '

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ST Seqred g (3rdier) fadmestt, 2001 F Faw 9 F sfavq e yo= deat 3-8 # ar
gt ¥, 3ﬂ“q'9riﬁm"—r‘raﬁsrﬁﬁwﬁﬁmﬁ#m%ﬁm—w%&r@wﬁﬁmﬂ\zﬁﬁéﬁ
gfaat & ary 3 emaes R ST SR SEE AT grar T H ged o & Sfavia gy 35-% H
fRrertfar oY 3 qaT F wga F arer -6 =Aerr A7 g off gAT ARy

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(38) YOS e & ATy Sl 4oy ThH U& o€ 4 AT I 7 glal 99 200/ - B T @h
ST 3T STgT {eTUTehy U 1@ & SATaT g1 af 1000 /- F1 hie ST i ST

~ The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT QLo e FeATar e T T i STfiel Iy =ATATIEHRoT o i srefter:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) = SeuTee o afafem, 1944 & ey 35-d1/35-3 & efaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST Tteee # Fqrg dgE & erar ft adie, ordier % wraer § "WiET qoh, heaid
IcTE Qoo T YTeh ATet 14 =arariae=er (Fede) @i 9iege ety TS, SIgaarErs # 2nd e,
TEATHT STaI, STF=AT, FETAEY, AEHSTATE-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

‘ x8"asp,1;6§fr1bed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
%:jé_gmefgl d against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) aﬁ"srﬂ"aﬁﬂrﬁﬁéﬂﬁaﬁ&ﬁmﬂmﬁﬂgﬁm%ﬁmlﬁaﬁaﬁﬁﬁmﬁvwwaﬁ?ﬁ
& & fm ST ARY =W as % g gy o ¥ frar of w & awa % g gerfeafa srfietta
SATITTRITOT &7 U TTer AT heg 14 AT HT Teh AT [T SITaT &l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e ATSREE 1970 T g€ it gy -1 F siwta Faiie e agar sw
wawmwalaslawﬁaﬁﬁvﬁ?mﬁ%ﬁwﬁﬂﬁﬁmsﬁwmﬁ@wﬁ%raw‘r—w |
qree feehe @ gIAT =TT | |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(3) =7 A FATA ArEeT By S w arer Fradt i G oft ear syenia Frar st g S A
o[, FEIT FeqTE Qe TF SaTe il ArTigs (wriaty) Fam, 1982 EREIEGE '

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, I IeaTad e Qo qaTeRT el FmeERer (Rreee) TF wiw el 3 AT
# wdeaT (Demand) T &€ (Penalty) HT 10% T& STHT AT Srframd 1 grerifes, Srfererae T ST
10 FXE ¥9C 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
el IS QL ST ARt h AN, ATHA g7 aed i 91 (Duty Demanded)!

(1) ©% (Section) 11D & qga Rgifa Triey,;

(2) e e Fwde Fiee H i,

(3) Teae Fee Mt & faw 6 & qga &7 iR |
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing -appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section-11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) Wm%&f'%ﬁqﬁmwfé—oﬂw%waaﬁQﬁawwmmﬁwﬁﬁa‘rﬁuﬁ%qm
o5 ¥ 10% TFETA 97 ¥ gt Ferer 2vs fFaried g 79 395 F 10% T I T ST FHRAT )

In view of above, an appeal against this order shall lie before the Tribunal on
yment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. VBC Buildcon Private Limited, 201/1, o
Floor, Kensvilla, Nr. Ramosana Circle, Mehsana-Unja Highway, Mehsana -~ 384002
(hereinafter referred to as  “the appellant”) against - Order-in-Original ~ No.
113/AC/DEM/MEH/ST/V.B.C. Buildcon/2021-22, dated 31.03.2022 (issued on 01.04.2022),

(hereinafter referred to as “the impugned order”™) passed by the Assistant Commissioner,

. Central GST, Division Mehsana, (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. AAFCV2950CSDO001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the Financial Year 2016-17, it was noticed that there is
difference of value of service amounting to Rs. 8,75,674/- between the gross value of service
provided in the said data and the gross value of service shown in Service Tax return filed by
the appellant for the FY 2016-17. The appellant were called upon to submit clarification for
difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V.ST/11A-239/VBC
Buildcon/2020-21 dated 18.08.2020 demanding Service Tax amounting to Rs. 1,31,351/- for
thé period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the Finance Act,
1994, The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;
and imposition of penalties under Section 77(2), Section 77C and Section 78 of the Finance

Act. 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 1,31,351/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period from FY 2016-17. Further, (i)
Peﬁalty of Rs. 1,31,351/- was imposed on the appellant under Section 78 of the Finance Act.
1994; (ii) Penalty of Rs. 10,000/~ was imposed on the appeliant under Section 77(2) of the
Finance Act, 1994; and (iii) Penalty of Rs. 200/- per day till the date of compliance or Rs,
10,000/-, whichever is higher was imposed on the appellant under Section 77(1)(c) of the
Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:
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e The appellant were providing taxable services as well as exempted services and were .
holding Service Tax Registration’ No. AAFCV2950CSD001 and regularly filed all

Service Tax Returns.

o The adjudicating authority without considering documentary evidences like Main
Contract allotted to M/s. V. B. Chaudhary, Mehsana, Sub-Contraét Agreement
between M/s. V. B. Chaudhary and appellant and the argumerﬁs put forth by the

. appellant and misinterpreted the contract agreement and the invoice of appellant and
erroneously came to. conclusion that M/s. V.B. Chaudhary, was entered into the
contract dated 15.02.2017 with the appellant only for labour work in respect of
Operation & Maintenance of Pipeline and Water Supply to village covered under
Dharoi / Kheralu / Vadnagar / Visnagar groups. The adjudicating authority has held
that the appellant has provided said labour services and issued Bill No. 2 dated
03.03.2017 for labour charges of Rs. 8,75,550/-, which- was not exempted service and

the appellant is liable for ‘paymént of Service Tax.

e As per Accounting Standard-7 on Construction contracts, the revenue is supposed to
be recognize in balance sheet of service provider on the basis of percentage of
completion method. Similarly, as per Accounting Standard-29 on “Provisions,
Contingent liabilities and Contingent assets”, generally recipient of services
recognizes the provision for expenses on their balance sheet date as'per theif estimated
calculation and pay taxes on the same which is reflected in 26AS and the methodology
of their client need not be same as that of appellant’s and this may lead to the
difference in 26AS as well as appellant’s revenue numbers. Therefore, business and

O line of activities and as per the Accounting Standards issued by the ICAI the
comparison of 26AS is misleading and will not be comparable at any point of time.
Therefore, the methodology on the basis of which departl‘nenf calculated the

differential value of services is not correct and not sustainable under the law.

o The appellant further submitted that the adjudicating authority has simply on the basis
of figures shown in Form 26AS / Income Tax Return filed by the appellant issued the |
demand without examining the scope of sérvicé tax. In this regard the appellant relied -
upon the decision of Hon’ble CESTAT Regional Bench, Allahabad in case of M/s.
Khushi Construction V/s. CGST NACIN ZTI, Kanpur in Appeal No. ST/71307/2018.

o The appellant further submitted that the adjudicating authority has failed to appreciate
the submission made by them in reply to show cause notice. The Executive Engineer,
Gujarat Water Supply' & Sewerage Board (GWSSB), Mehsana, vide letter No.
AB/TC/DH.JU.PA.PU.YO/Dharol group/O&M/2016 dated 29.01.2016 allotted the

& g,
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work contract for Operation and Maintenance work of pipeline and water supply to
village covered under Dharol / Kheralu / Vadnagar / Visnagar groups to M/s. V.B.
Chaudhary, Mehsana. In turns, M/s. V.B. Chaudhary had sub-contracted small works
contract to appellant, for which an agreement deed dated 15.02.2017 was made
between both the party. Looking to the terms and condition of the above agreement
deed, it is crystal clear that the appellant were required to complete the work contract
of Operation & Maintenance of Pipe Line and Water Supply by bringing out the
required machinery and required goods. Further, it is clear that if the appellant failed
to complete the work within specified time frame as per the direction of GWSSB than
in such case the appellant would liable to face the consequences. Thus, it is clear that
the appéllant has provided the service of work contract for Operation & Maintenance
to main contractor and not the service of providing labour supply services as the

adjudicating authority held in the impugned order.

o In view of the above, the demand of service tax is not sustainable on merit as well as
on limitation, therefore, question of payment of interest and imposition of penalties

under various section does not arise.

o The appellant further submitted that without prejudice to above submission for sake of
argument accepting without admitting that the appellant have provided labour supply
services than in such case the adjudicating authority has failed to grant cum tax benefit
to the appellant. It is facts on ;ecofd that the appellant have received total amount of
Rs. 8,75,550/- from M/s, V.B. Chaudhary, Mehsana, it not the case of depal’tfnent that
the appellant have collected the service tax but not paid. No separate service tax
received by the appellant, therefore, the said amount is gross receipt including the
service tax, if any applicable. However, the adjudicating authority has confirmed the
demand of service tax on the gross amount, without extending benefit of cum tax

value.

4, Personal hearing in the case was held on 15.03.2023. Shri Naresh Satwani, Consultant,
appeared on behalf of the appellant for personal hearing. He submitted a written submission

during hearing, He reiterated submissions made in appeal memorandum.

4.1  The appellant, in their additional written submission produced during the course of
personal hearing, inter alia, re-iterated the submission made in the appeal memorandum. The
appellant submitted copy of letter No. AB/TC/DH.JU.PA.PU.YO/Dharol group/O&M/
161/2016 dated 29.01.2016 issued by the Executive Engiﬁeer, Gujarat Water Supply &
Sewerage Board (GWSSB), Mehsana, allotting the work contract for Operation and
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Maintenance work of pipeline and water supply to village covered under Dharol / Kheralu /
Vadnagar / Visnagar groups to M/s, V.B. Chaudhary, Mehsana and copy of an agreement
deed dated 15.02.2017 made between M/s. V.B. Chaudhary and the appellant.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record, The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest a1A1d
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2016-17.

6. It is observed that the main contention of the appellant.is that they have provided work
contract services to Gujarat Water Supply & Sewerage Board (GWSSB),. Mehsana as sub-
contractor of M/s. V. B. Chaudhary, Mehsana and the service provided by them were
exempted from service tax as per Sr. No. 12(e) read with Sr. No. 29(¢h) of the Notification No.
25/2012-ST dated 20.06.2012.

7. I find that the adjudicating authority had confirmed the demand of service tax
observing that M/s. V.B. Chaudhary has entered into the contract dated 15.02.2017 with the
appellant only for labour work in respect of Operation & Maintenance of Pipeline and Water
Supply and the appellant has provided said labour services, which was not exempted service
and the appellant is liable for payment of S_ervice Tax. The adjudicating authority has, while

.confirming the demand of service tax, held as under:

“21.  In this regard, the assessee has contended that they have regularly filed ST-3

returns and paid Service Tax on maintenance and-repairing services provided to
GETCO; that they have received Works Contract for water supply Maintenance and
Repairing works from Gujarat Water Supply and Drainage Board, Mehsana. The said
works contracts awarded to Shri Vaghajibhai Babubhai Chaudhary as a sub-contract
for O&M with compressive repairing & maintenance of water pumping station and |
public utility; that they have submitted the copy of ITR with Balance Sheet, Form
2648, Copy of Main Contract awarded by Gujarat Water Supply and Drainage Board,
Mehsana to M/s. V.B. Chaudhary, Copy of Contract awarded by M/s. V.B. Chaudhary
to them and Copy of Bill No. 02 dated 03.03.2017 issued to Mys. V.B. Chaudhary.

22. I have perused the copy of ITR with Balance Sheet, Form 2648, Copy of Muin
Contract awarded by Gujarat Water Supply and Drainage Board, Mehsand to M/s.
V.B. Chaudhary, Copy of Contract awarded by M/s. V.B. Chaudhary to them and
' Copy of Bill No. 02 dated 01.03.2017 issued to M/s. V.B. Chaudhary and I find that




8.
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the Gujarat Water Supply and Drainage Board, Mehsana has awarded the Works
Contract dated 29.01.2016 for Operation & Maintenance of Pipeline and Water
Supply to Village covered under Dharoi/Kheralu/Vadnagar/Visnagar groups 10 Ms.
V.B. Chaudhary. |

22.1 I further find that, Mys. V.B. Chaudhadry, was entered into the contract dated

15.02.2017 with the assessee only for labour work in respect of Operation &

Muaintenance of Pipeline and Water Supply to Village. covered under
Dharoi/Kheralu/Vadnagar/Visnagar groups. Accordingly, during FY 2016-17, the
assessee has provided said labour services and issued Bill No. 02 dated 03.03.2017
for labour charges of Rs. 8,75, 550/- for following works to M/s. V.B. Chaudhary, as
clearly revealed from the copy of said bill submitted by them:

Clearing of head works campus at Vadnagar Sub Head Works;
Clearing of head works campus at Gunja Sub Head Works;
Clearing of head works campus at Kadarpur Sub Head Works;
Clearing of head works campus at Kothasand Sub Head Works;
Clearing of head works campus at Valam Sub Head Works,
Clearing of overhead Tank at Vadnagar Sub Head Works;
Clearing of overhead Tank at Vadnagar Sub Head Works;
Clearing of overhead Tank at Gunja:Sub Head Works;,
Dewatering. :

S0 00 NS L e o

222 Thus, the assessee has awarded the labour coniract for Operation &

Maintenance of Pipeline and Water Supply without supply. of materials and

" accordingly, they issued bill for only labour charges to M/s. V.B. Chaudhary. Hence,

the services provided by the assessee cannot be construed as “Works Contract

o

Services”.

I find that in the SCN in.question, the demand has been raised for the period FY 2016~

17 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of

Services under Sales / Gross Receipts from Services” provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is allegéd against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I
find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“Tt was further reiterated that demand notices may hot be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.
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3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) mdy devise « suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a

Judicious order after proper appreciation of facts and submission of the noticee.”

8.1 In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further
inquiry or investigation, thé SCN has been issued only on the basis of details received from
the Income Tax department, without even specifying the category of service in respect of
which service tax is sought to be levied and collected. This, in my considered view, is not a
valid ground for raising of demand of service tax, specifically when the éppellant was

registered with Service Tax department and had filed ST-3 Returns regularly.

9, For ease of reference, [ hereby produce the relevant abstract of the Notification
No. 25/2012-ST dated 20.06.2012 as amended, which reads as under:

“Noiiﬁcation No. 25/2012-Service Tax dated 20th J une, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act, 1994 (32 of 1994) (h.eréinafter referred to as the
said Act) and in supersession of notification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette of India, Extraordinary, Part
II. Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts the following taxable services from
the whole ofz‘he service lax leviable thereon under section 66B of the said Act,

namely:-

12. Services provided to the Government, a local authority or a governmental
authority by way of construction, “erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of —

(a) [a civil structure or any other original works meant predominantly for use
other than for commerce, industry, or any other business or profession]; ****

omitted by Notification No. 6/2015-ST dated 01.03.2015 w.e.f. 01.04.2015
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(b) a historical monume:t, archaeological site or remains of national importance,
archaeological excavation, or antiquity

specified under the Ancient Monuments and Aichaeological Sites and Remains
Act, 1958 (24 of 1958);

(c) [a structure meant predominantly for use as (i) an educational, (ii) a clinical,
or (iii) an art or cultural establishment;] *%¥* ohzitted by Notification No. 6/2015-
ST dated 01.03.2015 w.e.f 01.04.2015

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (3ii)

sewerage treatment or disposal; or

(@ ...
() S

(h)sub-contractor providing services by way of works contract to another

contractor providing works contract services which are exempt;”

9.1 On verification of the various documents provided by the appellant, viz. letter No.

AB/TC/DH.JU.PA.PU.YO/Dharol group/O&M/161/2016 dated 29.01.2016 issued by the

Executive Engineer, Gujarat Water Supply & Sewerage Board (GWSSB), Mehsvana, allotting
the work contract for Operation and Maintenance work of pipeline and water supply to village
covered under Dharol / Kheralu / Vadnagar / Visnagar groups to M/s. V.B. Chaudhary,
Mehsana and copy of an agreement deed dated 15.02.2017 made between M/s. V.B.
Chaudhary and the appellant, I find that the appellant had provided services related to
Operation and Maintenance work of pipel.ine' and water supply to GWSSB (a governmental

organization), as a sub-contractor.

9.2 Talso find that in the impugned order, while confirming the demand of Service Tax,
the adjudicating authority has referred the contract dated 15.02.2017 between M/s. V.B.
Chaudhary and the appellant and came to conclusion that the appellant were awarded the
contract only for labour work in respect of Operation & Maintenance of Pipeline and Water
Supply. However, the adjudicating authority appears to have ignored the Condition No. 1
mentioned therein, under which it is explicitly mentioned that the work of the aforesaid tender
is required to be complete by the appellant by providing / by utilizing miscellaneous goods

and machinery.

5

@
§v3ed

(2
2,

10



F.No. GAPPL/COM/STP/1787/2022-Appeal

9.3 Talso find that “works contract’ as defined under Section 65B(54) of the Finance Act,
1994 also includes any contract for maintenance of moveable and immovable property. It is
not disputed that the contract awarded by the GWSSB to M/s. V.B. Chaudhary was for
“Operation & Maintenance of Pipeline and Water Supply” and part of the said contract was
awarded by M/s. V.B. Chaudhary to the appellant. Thus, the appellant have also provided
works contract service. It is also observed that the invoice issued by the appellant was as per
the schedule given under the agreement / contract dated 15.02.2017 between M/s. V.B.
Chaudhary and the appellant énd the invoice issued by the ap.pellant no where suggested that
the appellant provided only leibour service as contended by the adjudicating authority. The
definition of the “Work Contract” as per Section 65B(54) of the Finance Act, 1994 reads as

under:

“Section 65B(54) “works contract” means a contract wherein Iransfer of property in
goods involved in the execution of such contract is leviable to tax as sale of goods and
such coniract is for the purpose of carrying out construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, alteration of any
movable or immovable property or for cdrryz'ng out any other similar activity or a part

thereof in relation to such property.”

9.4  As per Sr. No. 12(e) of the Notification No. 25/2012-ST dated 20.06.2012, the
services provided to the Government by way of construcfion, erection, commissioning,
installation, completion, fitting out, repair, maintenancé, renovation, or alteration of pipeline,
conduit or plant for water supply were exempted from Service- Tax. Further, as per Sr. No.
29(h) of the Notification No. 25/2012-ST dated 20.06.2012, services provided by sub-
contractor by way of works contract to another contractor providing works contract services
which are exempt were exempted from Service Tax. Thus, I am of the considered view that
the services provided by the appellant were exempted as per Sr. No. 12(e) read with Sr. No.
29(h) of the Notification No. 25/2012-ST dated 20.06.2012.

10.  Inview of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of services provided by the appellant to M/s.
V.B. Chaudhari during the FY 2016-17, is not legal and proper and deserves to be set aside.
- Since the demand of service tax is not sustainable on merits, there does not arise any question

of charging interest or imposing penalties in the case.

11, Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.
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The appeal filed by the appeliant stands disposed of in above terms.
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Akhilesh Kumbr) (j '

Commissioner (Appeals)

Attested _ _ Date ;: 17.05.2023-

(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To, . -
M/s. VBC Buildcon Private Limited, - : Appellant
201/1, 2™ Floor, Kensvilla,

Nr. Ramosana Circle,

Mehsana-Unja Highway,
Mehsana — 384002

The Assistant Commissioner, Respondent
CGST, Division Mehsana.

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Gandhinagar - a ‘ Q
3) The Assistant Commissioner, CGST, Division Mehsana

4) The Assistant Commissioner (HQ System), CGST, Gandhinagar

. (for uploading the OIA)
%ard File

6) PA file
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